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History of Copyright



Major Relevant Events in British Legal History

Year Reign Event

1403 Henry IV Stationers Guild approved in London
1476 Edward IV William Caxton’s first printing press in England
1557 Mary I Stationers Company chartered by crown
1624 James I Statute of Monopolies (Modern Patent)
1641 Charles I Habeas Corpus Act (Long Parliament)
1643 Charles I Licensing Order (Long Parliament)
1662 Charles II Licensing of the Press Act
1695 William & Mary Licensing of Press Act expired (de facto freedom of press)
1710 Anne Statute of Anne (Modern Copyright)
1774 George III Donaldson v Beckett finds Stationers’ copyright invalid
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Side Effects

• During this 17th Century transition in England, we get the origin (or confirmation) in
English-speaking world of:

• Habeas Corpus
• Freedom of speech/the press
• Modern copyright law
• Modern patent law

• Hayek (2011): “[Rule of law] appeared first, as it probably always does, as a by-product of a
struggle for power rather than as the result of a deliberate aim.”
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Two Eras of Intellectual Property I

• “Closed Patronage” (c.1400–c.1700)

• Crown delegates privilege of publishing or other monopolies to guilds or clients
• Guild/client has monopoly over what may be produced (with explicit censorship-power from
crown)

• Personal patronage key to acquiring privileges
• State has limited fiscal capacity (Crown must sell privileges for revenues)
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Two Eras of Intellectual Property II

• ”Open Patronage” (c.1700–present)
• Impersonal rules about (open) access to legal protection

• Any author may register for copyright, any inventor apply
for patent

• State has sufficient fiscal capacity
• Still ”patronage” to some degree (industrial organization
of large publishers)
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Literatures



Literatures Engaged

• Literature on role of institutions in legal and economic development

• Maitland (1909), Hayek (2011), North and Weingast (1989), Weingast (1995), Acemoglu and
Robinson (2000), Acemoglu and Johnson (2005), North, Wallis, and Weingast (2009)

• Literature on importance of property rights in expression & invention for growth (mostly
patents)

• North and Thomas (1973), North (1981), North (2005), Khan and Sokoloff (2001), Khan (2005), Mokyr
(2009), Moser (2013)

• Literature on effects of printing in diffusing ideas, religious dissent, and the Reformation

• Chaudhary and Rubin (2011), Cosgel, Miceli, and Rubin (2012), Rubin (2014), Dittmar (2011), Dittmar
and Seabold (2016), Becker, Pfaff, and Rubin (2016)

• Literature on intellectual property history and reform (lawyers and economists)

• Lyman Ray Patterson (1968), Besen and Raskind (1991), L. Ray Patterson (1993), Landes and Posner
(2003), Lessig (2004), Boldrin and Levine (2008), Kinsella (2008), Boyle (2008), Bell (2014)
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The Framework



The Framework I: Limited-Access Order

• North, Wallis, and Weingast’s (2009) limited-access order
• State is a dominant coalition of ruling elites that respect
one another’s privileges

• Power is personal, a patronage network
• Politics, economy, and organizations limited to elites
• Dominant coalition regulates economy and extracts rents
proportionate to their power

• Constant renegotiation/revolts as underlying distribution
of power changes (successful societies ”wage peace”)

8
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The Framework II: Open-Access Order

• North, Wallis, and Weingast’s (2009) open-access order
• Access to political and economic power is relatively open
and competitive

• Power is impersonal, governed by impartial rule of law
• Any citizen can form organizations
• Stakes of power are low relative to non-political spheres
(market and civil society)
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The Framework III: Transition Mechanism

• Transition – North, Wallis, and Weingast (2009)’s first “doorstep condition”:

• Elites convert personal privileges into general rights for all elites (“rule of law for elites”)

• This paper: political elites in England eventually found it in their interest to convert personal
printing privileges to general rights

• Abritrary power (ab)used against multiple elites by multiple State regimes
• Convert printing patents/licenses from crown =⇒ “freedom of press”
• Convert private “common law” copyright =⇒ statutory copyright
• Convert permanent “letter patent” from crown for monopoly =⇒ limited patent from
Parliament for invention
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Economic History of Institutions in
the Transition



Pre-Transition Institutions I: The Stationers’ Company

• Stationers’ Company: guild granted exclusive
authority to print and publish

• Granted right to seize, burn, and arrest unlicensed
publications, materials, and printers (Patterson
1968)

• Both implicit and explicit use by the State (Crown
and later Parliament) to censor and harass
dissidents
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Pre-Transition Institutions II: The Stationers’ “Copyright”

• Stationers internally regulate printing industry,
develop ”copy right”

• Individual publisher/printer (Member) had
exclusive right to print, copy, and publish (not
author)

• Right was perpetual, but could be leased or
transfered

• Works out-of-print for 6 months could be claimed
by other Members
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Stationers Company as Political Weapon

“[The Stationers’ Company was] in turn, an instrument of the Stuarts against the Puritans,
in the early seventeenth century; the instrument of the Puritans, against their royalist
enemies, when the Puritans came to power; the instrument of the royalists against the
Puritans, aǏter the Restoration; and, for a brief time, the instrument of the triumphant
Whigs, aǏter the”Glorious Revolution” of 1688. But through all these vicissitudes, the sta-
tioners themselves steadfastly remained, what they had always been, eminently practical
men,” Crosskey and Jeffrey (1953, 478)
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Pre-Transition Institutions II: Star Chamber

• Star Chamber ”a court of politicians enforcing a
policy, not a court of judges administering the law”
(Maitland 1909, 263)

• Proceedings in secret, no witnesses called

• Infamous Star Chamber Decree 11 July 1637:

• Illegal to print, import, or sell any ”seditious,
scismaticall, or offensive Bookes or Pamphlets”

• All printed material must be licensed with the
Stationers’ Company

• Limited number of Stationers to 20, specified
number of printing presses and apprentices each
could have

• Illegal to have a non-licensed press or printer

Manuscript depicting Henry VII sitting
in the Star Chamber
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Harassment of Some Elites by the Crown

• John Lilburne famously mistreated by Star
Chamber for publication of ”seditious libel” of
William Prynne’s Puritan pamphlets

• Lilburne was forced to self-incriminate via ex
oficio oath

• Prynne himself was branded and had his ears
cropped

• Long Parliament abolishes the Star Chamber in
response (via Habeas Corpus Act 1640) - de facto
abolishing censorship

John Lilburne
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Harassment of Some Elites by Parliament

• Parliament (gaining power in Civil War) passes
Licensing of the Press Act 1643

• regulate ”anarchy” in the printing industry from
1640

• suppress royalist propaganda
• suppress heretical and radical writings
• grants Stationers’ Company monopoly in
exchange for its censorship function

• John Milton writes Areopagitica against Act

John Milton
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Post-Transition Institutions: de-facto Freedom of the Press

• Glorious Revolution 1688, Declaration of Right, 1689

• John Locke instrumental in ensuring lapsing of
Licensing Order in 1694, de facto end of State
censorship in U.K.

• Legality of ”copyright” in the air: ”battle of the
booksellers”

• Stationers assert their perpetual ”common law”
copyright

John Locke
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Post-Transition Institutions: Statutory Copyright

• Statute of Anne 1710

• Authors granted 14-year copyright with renewal option

• Material enters public domain upon expiration of copyright

• Statute of Anne ”copied almost verbatim” in U.S. Copyright Act of
1790 (Patterson, 1993)

• Court cases affirm statutory copyright as sole legal authority
(private copyright does not exist)

• Donaldson v Beckett (1774) in U.K.
• Wheaton v. Peters (1834) in U.S.
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Post-Transition Institutions: Statutory Copyright

• First time copyright explicitly divorced from State-censorship

• Former political weapon → purely economic function

• Statute of Anne’s statutory copyright almost explicitly utilitarian, non-ideological compromise

• Recognized as such today:

Congress shall have the Power…To promote the Progress of Science and useful Arts, by
securing for limited Times to Authors and Inventors the exclusive Right to their respective
Writings and Discoveries. (U.S. Constitution, Article I, Section 8, Clause 8)
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